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IN THE 


United States Court of Appeals 

District op Columbia. 


No. 9905. 


THE NATIONAL BANK OF WASHINGTON, Guardian 
of the Estates of Henry Edmund Mergner, John 
George Mergner, Frederick Carl Mergner, and Helena 
Marie Mergner, Minors, and ELIZABETH GER¬ 
TRUDE MERGNER, Petitioners , 

v. 

DISTRICT OF COLUMBIA, Respondent. 


Petition for Review of Decision of the Board of Tax 
Appeals for the Distict of Columbia. 


BRIEF FOR PETITIONERS. 


JURISDICTIONAL STATEMENT. 

This is a petition for review (Joint App. 13-15) of a de¬ 
cision of the Board of Tax Appeals for the District of 
Columbia entered on March 25, 1948. (Joint App. 12) 
This Court has jurisdiction by virtue of Title 47, Section 
2404 of the District of Columbia Code (1940). 

STATEMENT OF THE CASE. 

Petitioner, The National Bank of Washington, a national 
bank organized under the Banking Laws of the United 
States and doing business in the District of Columbia, is 
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the guardian of the estates of Henry Edmund Mergner, 
John George Mergner, Frederick Carl Mergner and Helena 
Marie Mergner, minors, having been so appointed by the 
District Court of the United States for the District of 
Columbia, in Guardianship Proceedings No. 8994. Peti¬ 
tioner, Elizabeth Gertrude Mergner, was a ward of said 
guardian when the personal property tax returns in ques¬ 
tion were filed, but on February 15, 1947, became of full 
age and joined in this proceeding in her own right. 

During the fiscal years here involved, the above named 
minors and Elizabeth Gertrude Mergner resided at 3328 
University Avenue, N. W., in the District of Columbia. 
(Joint App. 5) This home was purchased for said chil¬ 
dren by the guardian and the estate of each child contri¬ 
buted one-fifth of the cost thereof. (Joint App. 14) The 
personal property in question was purchased by the guar¬ 
dian from the estate of the deceased mother of said chil¬ 
dren, and the estate of each child contributed one-fifth 
of the cost thereof. (Joint App. 5, 14, 17) Accordingly, 
the personal property was owned by the five children in 
common. (Joint App. 5) 

In November, 1946, The National Bank of Washington, 
as guardian, filed personal property tax returns for each 
of the five minors for the fiscal years 1943, 1944, 1945, 1946 
and 1947. (Joint App. 19, 20) These returns reported the 
household furnishings at the total value of Seven Hundred 
Thirty-four Dollars and Eight Cents ($734.08), the amount 
expended for same, (Joint App. 23) or One Hundred Forty- 
six Dollars and Eighty-one Cents ($146.81) for each child. 
From the latter figure, the statutory exemption of One 
Thousand Dollars ($1000.00) was deducted, leaving no 
value subject to taxation. (Joint App. 5) 

On May 19,1947, the Board of Personal Tax Appraisers 
assessed said property at Four Thousand Two Hundred 
and Thirty-five Dollars ($4,235.00) for each of the years 
in question. (Joint App. 20, 21) Only one exemption of 
One Thousand Dollars ($1000.00) was allowed, and the 
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balance of Three Thousand Two Hundred and Thirty-five 
Dollars ($3,235.00), plus 20% for late filing of the returns, 
or a total of Three Thousand Eight Hundred Eighty- 
two Dollars ($3,882.00), was assessed in one assessment 
against the five minors jointly for each year. (Joint App. 
20, 21, 24-32) No specific notice of the rejection of the 
returns filed was given. The only notice of the assessment 
was given by mailing one tax bill for each of the years to 
the five minors and their guardian at the address of the 
latter. (Joint App. 21) The taxes assessed and penalties 
(interest) thereon, were as follows: (Joint App. 5) 


Fiscal 

Years Taxes Penalties Totals 

1943 . $67.94 $37.36 $105.30 

1944 . 67.94 29.22 97.16 

1945 . 67.94 21.06 89.00 

1946 . 67.94 12.91 80.25 

1947 . 67.94 4.76 72.70 


$339.70 $105.31 $445.01 


These taxes and penalties were paid under protest on 
August 6, 1947 and on September 3, 1947, appeal was taken 
to the Board of Tax Appeals for the District of Columbia. 
(Joint App. 6) 

After hearing, the Board of Tax Appeals found as a fact 
that the value of the property for the fiscal years in ques¬ 
tion was as follows: (Joint App. 6) 


July 1, 1942. $2608.00 

July 1, 1943. $2608.00 

July 1, 1944. $4235.00 

July 1, 1945. $4235.00 

July 1, 1946. $3260.00 


The Board concluded, as a matter of law, that the infant 
owners were collectively entitled to only one $1000.00 ex¬ 
emption for each of the years involved. (Joint App. 6) 
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On the finding and conclusion, the tax was computed as 
follows: (Joint App. 11) 

Less 


Year 

$1000.00 

Value Exemption 

Plus 

20% 

Taxable 

Value 

Tax 

Penalty 

Total 

1943 

$260S 

$1608 

$321 

$1929 

$33.76 

$18.75 

$52.33 

1944 

2608 

1608 

321 

1929 

33.76 

14.52 

48.28 

1945 

4235 

3235 

647 

3882 

67.94 

21.06 

89.00 

1946 

4235 

3235 

647 

3882 

67.94 

12.91 

80.85 

1947 

3260 

2260 

452 

2712 

47.46 

3.32 

50.78 


Total. $321.24 


Accordingly, the Board entered its order for a reduction of 
the assessments and for a total refund in the sum of $123.77. 
(Joint App. 12) 

STATUTES INVOLVED. 

D. C. Code, 1940, Title 47, Sec. 1203 

• * * Every person, association, corporation, firm, 
or company in said District liable to taxation here¬ 
under, and every association, company, executor, ad¬ 
ministrator, guardian, or trustee holding personal 
property in trust liable to taxation hereunder, shall, 
within thirty days after the last publication of said 
advertisement, as aforesaid, fill out the proper blanks 
in said schedule with a full and true statement, as in 
this section hereinbefore required, * * *. • * * p r0 > 
vided, That if any person, firm, association, corpora¬ 
tion, company, administrator, executor, guardian, or 
trustee shall fail to make and deliver to the assessor 
or one of the said appraisers, within thirty days after 
the date of the last advertisement of the notice here¬ 
inbefore required, the schedule of his or its said per¬ 
sonal property owned, held in trust, or otherwise, as 
provided for in this section, then the said board of 
personal-tax appraisers hereinbefore provided for shall 
without delay, from the best information they can pro¬ 
cure, make an assessment against such person, firm, 
association, corporation, company, administrator, ex¬ 
ecutor, guardian, or trustee, to which they shall add 
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twenty per centum thereof: Provided further , That if 
the said board of personal-tax appraisers be not satis¬ 
fied as to the correctness of the return of personal 
property made by any person, firm, association, corpo¬ 
ration, company, administrator, executor, guardian, 
or trustee, said board may reject said return, and said 
board, or any one of the members thereof, may, from 
the best information he or they can procure, or by 
making such examination of the personal property as 
may be practicable, assess the same in such amount 
as may to him or them seem just; and notice of the 
rejection of the sworn return shall be given to the 
party interested by leaving the same at the address 
given in said return, and in all such cases there shall 
be a right of appeal from the action taken by said 
appraisers to the board of personal-tax appeals, or to 
their successors in office, within fifteen days after 
delivery of said notice of rejection as aforesaid : * * *. 

D. C. Code, 1940, Title 47, Sec. 1208 

The following personal property shall be exempt 
from taxation. 

• * • # « # * 

Third. Household and other belongings, not held 
for sale, to the value of one thousand dollars, owned 
by the occupant of any dwelling-house or other place 
of abode, in which said household and other belong¬ 
ings may be located. 

D. C. Code, 1940, Title 47, Sec. 1209 

“Real-estate taxes and personal taxes of all kinds, 
excepting the tax on motor vehicles as herein provided, 
shall hereafter be payable semiannually in equal in¬ 
stalments in the months of September and March. If 
either of said instalments on real or personal property 
shall not be paid within the months when the same is 
due, said instalments shall thereupon be in arrears and 
delinquent, and there shall be added and collected with 
said tax a penalty of 1 per centum per month upon 
the amount thereof for the period of such delinquency, 
and such instalment or instalments, with the penalties 
thereon, shall constitute a delinquent tax to be col¬ 
lected in the manner now provided by law. * * *” 
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STATEMENT OF POINTS ON REVIEW. 

1. The Board of Tax Appeals erred in not holding that 
the challenged assessments were invalid because they failed 
to allow the full exemption of $1000.00 to each property 
owner. 

2. The Board erred in not holding that the assessments 
were invalid because of the failure of the Assessor to give 
notice of the rejection of the tax returns filed. 

3. The Board erred in including in the computation of 
the tax due a twenty per cent (20%) penalty. 

4. The Board erred in allowing penalties in the form 
of interest at one per cent (1%) per month in the compu¬ 
tation of the tax. 

SUMMARY OF ARGUMENT. 

1. Each of the minors was an occupant of a dwelling and 
owner of personal property and as such, each was entitled 
to an exemption of One Thousand Dollars. 

2. The giving of notice of rejection of the returns filed 
is a procedural requirement of the statute. Accordingly, 
no valid assessment could be made until after said notice 
of rejection was given. 

3. Authority to add 20% to an assessment is applicable 
only where there is a failure to file a return and the board 
of personal tax appraisers makes an assessment from the 
best information it can procure. There is no provision 
for such penalty where the assessment is made after a 
rejection of the return. 

4. The statute directs that the tax shall be paid in 
equal instalments in September and March and that a pen¬ 
alty of 1% per month shall be added to delinquent pay¬ 
ments. It is obvious, however, that the payments can 
not be made until the assessment is levied and a bill ren- 




7 


dered. In this case, the tax was paid promptly when 
levied. Further, the failure to file returns having been in 
good faith and on reasonable grounds, it would be inequit¬ 
able to assess penalties against the infant petitioners. 

ARGUMENT. 

1. Each of the minors was an occupant and owner of per¬ 
sonal property and as such was entitled to an exemp¬ 
tion of one thousand dollars as provided by law. 

The five owners of the property involved are brothers 
and sisters, living together in one dwelling house. At the 
time of assessments complained of, they were all minors. 
Petitioners contend that the property of each of them, to 
the value of one thousand dollars, is exempt. Respondent 
contends that they are collectively entitled to one exemp¬ 
tion of one thousand dollars and the tax appealed from was 
levied upon that theory. (Joint App. 7) 

The minors in the present case were the owners of the 
property involved and not The National Bank of Washing¬ 
ton, the guardian. It is well settled that such a guardian 
merely manages the estate with no title thereto. In Cum¬ 
mings v. United Fuel Gas Co., 182 S. E. 789, 102 A. L. R. 
264, citing Lombard v. Morse, 155 Mass. 136, 29 N. E. 205, 
Woemer’s American Law Guardianship, pg. 173, 28 C. J. 
pg. 1128, 12 R. C. L. 1123, the Court said: 

The title to the property of the ward does not pass 
to the guardian. He has its care and management only. 
His position is that of an agent or attorney, not that of 
an assignee or trustee. 

Therefore, the Mergner children owned the property to be 
taxed. This is apparently conceded by respondent for the 
assessments were made in the names of the five minors. 
(Joint App. 21) 

The interest of the minors was an undivided one, yet for 
the purposes of taxation, the separability of their interests 
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is generally recognized. See Cooley on Taxation, 3rd Edi¬ 
tion, Page 821: 

Each tenant in common is bound to pay the tax on 
his own interest; but if one is compelled to pay upon 
all, he may charge the interest of his cotenant with the 
proportionate part which such cotenant should have 
paid. 

See also Hanley v. Federal Mining & Smelting Co ., 235 F. 
769; Central Coal & Coke Co. v. Carselowey, 45 F. (2d) 
744; and Homestake Exploration Corp. v. Schoregge, 81 
Mont. 604, 264 P. 388. 

In Wilson v. Kunewa, 29 Hawaii 555, involving realty, 
the Court said: 

Under a statute providing that the tax on real prop¬ 
erty shall be collected only on its value in excess of a 
stated amount, in case the taxpayer shall occupy such 
real property as his home only, and further providing 
that the interest of every person in any property shall 
be separately assessed, a tenant owning real estate in 
common with others, all of whom occupy it as their 
home, is entitled to a deduction of the full amount of 
the exemption from the assessed value of his undivided 
interest. 

The District law does not provide specifically that the in¬ 
terest of every person in any property shall be separately 
assessed, but in Tumulty v. District of Columbia , 69 App. 
D. C. 390, this Court said: 

The personal property tax is a definite charge against 
the owner of the property and the real property tax is 
a definite charge against the property itself. 

and the law provides that every person, who has property 
subject to taxation shall make a return for assessment. 

The children in the present case did not make a return 
as they did not have property subject to taxation, but, after 
a demand by the District of Columbia, returns were filed for 
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each of the minors, showing no property value over the 
amount exempted. They were tenants in common and made 
a return showing the amount of their undivided interest. 
Yet the District of Columbia lumped all five returns into 
one and sent one bill for the property of all five minors. 
If only one exemption, which of the five should get it? 
Certainly it should not be pro-rated, for the law does not 
so provide. Section 47-1208 of the District of Columbia 
Code reads: 

The following property shall be exempt from taxa¬ 
tion: * * * Household and other belongings, not held 
for sale, to the value of one thousand dollars, owned by 
the occupant of any dwelling house or other place of 
abode, in which such household and other belongings 
may be located. 

Each of the Mergner children was an occupant of a dwell¬ 
ing house and owner of property and entitled to the full 
exemption. 

In Eysink v. Board of Sup’rs., etc., 229 la. 1240, 296 N. W. 
376, John Eysink was the owner of an undivided one-half 
interest in certain real property. He was allowed by the 
tax authorities only a one-half homestead exemption when 
he paid his property tax. Eysink appealed to the District 
Court from the action of the Board of Supervisors of the 
county in allowing him only one-half of the homestead tax 
credit. The District Court held Eysink entitled to the full 
credit. The Board appealed to the Supreme Court of Iowa 
which affirmed the judgment of the District Court. 

The Court said: 

We are greatly of the opinion that the rule contended 
for by the appellant has no application to the present 
case, because the statute is fairly open to but one con¬ 
struction, namely, that the appellee is an owner within 
the express language of the act and entitled to the tax 
credit to the full amount of $2,500. in valuation. A case 
closely in point on this issue is New York Life Insur¬ 
ance Company vs. Burbank, 209 Iowa 199, at Page 208, 
216 N. W. 742 at Page 746, where the Court observes 
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in speaking of a tax statute that “it is not the prov¬ 
ince of the Court to amend the law in order to save its 
constitutionality, to give to it a meaning which the leg¬ 
islature did not intend. 

While not directly in point, cases involving claims of 
exemption from execution are to the same effect. 

In Mavin v. Piazza, 129 Ore. 128, 276 P. 680, the Court, 
in upholding the claim for homestead exemption by a co- 
tenant, said: 

A homestead right is not an estate in land, but a 
mere privilege or exemption of such an estate as the 
holder has in the land. * * * Our statute * * # uses the 
term “owner” in defining the person who shall be en¬ 
titled to a homestead exemption, but it does not define 
the word “owner” or require that the homestead claim¬ 
ant shall be the absolute owner in fee of the land. 
There is abundant authority for holding, and we think 
the rule is supported by the great weight of authority, 
that under a statute as broad as ours, a tenant in com¬ 
mon may acquire a homestead exemption in lands of 
which he is a co-tenant only, if the land claimed as a 
homestead is occupied by him as his actual abode and 
place of residence, and that his homestead right does 
not depend upon the character or extent of the estate 
owned by him, provided he is not a mere intruder. 

In other words, each of the four co-tenants involved had 
the right to claim the exemption granted under the statute. 
And in Allen v. Clawson, 108 P. (2d) 121, the Court held 
that: 

A tenant in common is generally allowed to claim an 
exemption of his undivided interest in a chattel and 
it makes no difference if the property is of such nature 
as to be incapable of division in kind. 

In that case a judgment debtor was allowed his full exemp¬ 
tion under statute, although he had one-eighth interest in 
certain tools and machinery and the other seven had their 
exemptions also. The Court did not hold that one exemp¬ 
tion only was to be allowed and the rest of the property 
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subject to attachment. If faced with a similar situation 
here, which of the minors would get such an exemption? 
Certainly not all of them, under the interpretation of the 
District of Columbia. 

And whence comes the right of the Board of Appeals 
of the District of Columbia to interpret the law involved, 
or rather, to put its own interpretation into effect. Is that 
not done when Congress makes the laws? 

In Crooks v. Harrelson, 282 U. S. 55, 75 L. Ed. 156, the 
Court said: 

Courts have sometimes exercised a high degree of 
ingenuity in the effort to find justification for wrench¬ 
ing from the words of a statute a meaning which liter¬ 
ally they did not bear in order to escape consequences 
thought to be absurd or to entail great hardship. But 
an application of the principle so nearly approaches 
the boundary between the exercise of the judicial power 
and that of the legislative power as to call rather for 
great caution and circumspection in order to avoid 
usurpation of the latter. Monson v. Chester, 22 Pick. 

• 385, 387. It is not enough merely that hard and ob¬ 
jectionable or absurd consequences, which probably 
were not within the contemplation of the framers, are 
produced by an act of legislation. Laws enacted with 
good intention, when put to the test, frequently and to 
the surprise of the lawmaker himself, turn out to be 
mischievous, absurd or otherwise objectionable. But 
in such cases the remedy lies with the law making au¬ 
thority, and not with the courts. 

The Board of Tax Appeals says, in effect, that if peti¬ 
tioners are right, the head of a household could give un¬ 
divided interests to other members of the family and in¬ 
crease exemptions, so there would be no tax. (Jt. App. 7) 
If this is a result Congress did not foresee or intend, then 
Congress should amend the statute, as has been done with 
the income tax law and others. It is not for the Board of 
Tax Appeals to make new laws under the guise of inter¬ 
pretation. This Court, in District of Columbia v. Mt. Ver¬ 
non Seminary, 69 App. D. C. 251, said: 
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The language of a tax exemption statute must be 
given its ordinary meaning. 

and 

When legislative intent is plain and language used 
is free from ambiguity, there is no reason for judicial 
construction of statutes. 

and further 

The principle that tax exemption statutes should be 
strictly construed does not justify interpolation of 
qualifications into a statute, clear in its meaning, for 
the purpose of defeating privilege granted. 

The Board of Tax Appeals relies on the United States 
Code to justify its interpretation, (Jt. App. 9) citing 1 
U. S. C. A., Section 1: 

In determining the meaning of any Act or resolution 
of Congress, words importing the singular number may 
extend and be applied to several persons or things; 
* * * unless the context shows that such words were 
intended to be used in a more limited sense. 

In First National Bank in St. Louis v. State of Mo., 263 
U. S. 640, 68 L. Ed. 486, the Court said: 

The rule that “words importing the singular num¬ 
ber may extend and be applied to several persons or 
things” is not one to be applied except where it is 
necessary to carry out the evident intent of the statute. 

There is no such necessity here. 

! The Board apparently was swayed by the use of the word 
“household” in the statute as indicating that only one 
exemption was intended for each household. However, the 
word “household” is not used to describe or limit the per¬ 
sons entitled to the exemption, but merely to describe and 
include specifically such property as exempt to the value 
of one thousand dollars. Indeed, the word could be en¬ 
tirely omitted without changing the obvious intent of the 
section. Thus, the statute would read: 
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Third: Belongings, not held for sale to the value of 
one thousand dollars, owned by the occupant of any 
dwelling house or other place of abode, in which said 
belongings may be located. 

So read, there is no question but that the exemption was 
intended for all tangible personal property of whatever 
nature so long as located in a dwelling occupied by the 
owner and not held for sale. 

Clearly, the minors were each entitled to the full exemp¬ 
tion. 

2. Failure to give notice of rejection of the returns filed 
rendered the assessment invalid. 

The returns for the years in question were filed Novem¬ 
ber 27, 1946. They showed the value of each infant’s in¬ 
terest as $146.81 and claimed for each the statutory exemp¬ 
tion of $1000.00 (Joint App. 5). The Board rejected these 
returns, (Joint App. 20) but no notice thereof was given. 
Petitioners assert that the mailing of bills showing the new 
assessment (Joint App. 21) did not constitute a notice of 
rejection as required by law. 

The statute, Title 47, Sec. 1203, D. C. Code, 1940, pro¬ 
vides that if the Board is not satisfied with the correctness 
of any return, they may reject the return and assess the 
property based on other information; “and notice of the 
rejection * • * shall be given * * * by leaving the same 
at the address given in said return, and in all such cases 
there shall be a right of appeal from the action taken * * * 
to the Board of Personal Tax Appeals * * * within fifteen 
days after delivery of said notice of rejection * * 

Obviously, the statute contemplates a right of appeal 
from the rejection of the return. As to appeals to the 
Board of Personal Tax Appeals from the fixing of an 
assessment, a thirty day period is provided, (Title 47, Sec. 
1213, D. C. Code, 1940), and appeals to the Board of Tax 
Appeals from an assessment may be taken in ninety days 
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(Title 47, Sec. 2403, D. C. Code, 1940). The right of appeal 
from the rejection of the return is taken away if no notice 
of the rejection is given. Consequently, the subsequent 
action of the Board in making the assessment is invalid. 

As was said in French v. Edwards, 80 U. S. 506, 20 L. ed. 
702, a case arising in California and concerning the valid¬ 
ity of a tax deed, 

* • # There are, undoubtedly, many statutory requi¬ 
sitions intended for the guide of officers in the conduct 
of business devolved upon them, which do not limit 
their power or render its exercise in disregard of the 
requisitions ineffectual. Such, generally, are regula¬ 
tions designed to secure order, system and dispatch in 
proceedings, and by a disregard of which the rights 
of parties interested cannot be injuriously affected. 
Provisions of this character are not usually regarded 
as mandatory unless accompanied by negative words 
importing that the acts required shall not be done in 
any other manner or time than that designated. But 
when the requisitions prescribed are intended for the 
protection of the citizen, and to prevent a sacrifice of 
his property, and by a disregard of which his rights 
might be and generally would be injuriously affected, 
they are not directory but mandatory. They must be 
followed or the acts done will be invalid. The power 
of the officer in all such cases is limited by the manner 
and conditions prescribed for its exercise. * • * 

So, in Tumulty v. District of Columbia, supra, this Court 
said: 

A tax to be valid depends upon a particular statute 
creating liability and upon the proper procedural steps 
being taken by the taxing authorities. It is funda¬ 
mental that an assessment must be validly made before 
tax liability can possibly accrue to the taxpayer. 

3. The twenty per cent penalty should not have been 
included in the computation of the tax. 

In computing the tax due, the Board of Tax Appeals 
accepted the computation of the District of Columbia which 
included a twenty per cent penalty. (Joint App. 11 and 12) 


15 


Section 1203, Title 47, provides that where no return is 
made, the Board shall “without delay” make an assess¬ 
ment from the best information they can obtain “to which 
they shall add twenty per centum thereof.” The assess¬ 
ments, however, were not made under that provision. They 
were made under the second proviso of the section dealing 
with cases where, as here, a return is filed and rejected. 
This proviso, complete in itself in all respects, contains no 
authority for addition of any penalty "whatever. 

The imposition of penalties is a matter of legislative dis¬ 
cretion, Bankers Trust Company v. Blodgett , 260 U. S. 647, 
67 L. ed. 439, 443, and is not for the taxing authorities. 
No authority to impose a penalty under the circumstances 
of this case having been given, the action of the Assessor 
is invalid. 

4. The inclusion of penalties of one per cent per month in 
the computation of the tax due was improper. 

This point was not raised before the Board of Tax Ap¬ 
peals. The Court is asked to consider it, however, in view 
of the fact that four of the parties in interest are minors 
and as such, entitled to the special protection of the courts. 

The tax due, as computed by the Board of Tax Appeals, 
included interest at one per cent per month from the dates 
when they would have been payable if the assessments had 
been made promptly in each of the years in question. 
(Joint App. 11 and 12) The statute, Title 47, Section 1209, 
D. C. Code, 1940, provides for the payment of personal 
property taxes semiannually in equal instalments in Sep¬ 
tember and March, and for the imposition of the one per 
cent per month penalty on taxes not paid when due. Cer¬ 
tainly, however, that section can not apply to taxes not 
assessed, and of which taxpayer had no notice. The only 
provision for notice of assessment is contained in Title 47, 
Section 2403 which provides in part, 

The mailing to the taxpayer of a statement of taxes 
due shall be considered notice of assessment with re¬ 
spect of such (personal property) taxes. 




The records shows conclusively that such a statement was 
mailed May 19, 1947, (Joint App. 5 and 21) and that the 
taxes claimed to be due were paid, under protest, on Au¬ 
gust 6, 1947. Under the only reasonable construction of 
Section 1209, payment was not due until September, 1947. 
For this reason, petitioners contend that the inclusion of 
the penalty of one per cent per month for the periods before 
assessment of the tax was erroneous. 

As further ground for relief from penalties, petitioners 
assert that the failure to file returns before 1946 was in 
the utmost good faith and with good reason. Only those 
holding property “liable to taxation hereunder’’ (Title 47, 
Section 1203, D. C. Code, 1940) were required to file. The 
property in question had been acquired at a total cost of 
$607.35. (Joint App. 23) It therefore appeared that even 
with but one exemption, the property was not “liable to 
taxation.” 

Under these circumstances, it would be inequitable to 
impose statutory penalties. 

CONCLUSION. 

1 The personal property here involved is not subject to tax. 
The construction for which respondent contends and which 
was applied by the Board deprives minor children of an 
exemption that Congress clearly intended all persons should 
have. Furthermore, respondent failed to give notice of re¬ 
jection as required by the express language of the statute, 
and imposed interest and penalties for which there is no 
justification. Affirmance by the Board of Tax Appeals was, 
therefore, erroneous, and its action should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Attorneys for The National Batik of Washington . 

John Cullen, 

Attorney for Elizabeth Gertrude Mergner. 

Brandenburg & Brandenburg, 

Of Counsel. 
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IN THE 


United States Court of Appeals 

Distbict of Columbia. 

No. 9905. 

THE NATIONAL BANK OF WASHINGTON, Guardian 
of the Estates of Henry Edmund Mergner, John 
George Mergner, Frederick Carl Mergner, and Helena 
Marie Mergner, Minors, and ELIZABETH GER¬ 
TRUDE MERGNER, Petitioners , 

v. 

DISTRICT OF COLUMBIA, Respondent. 

Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 

JOINT APPENDIX. 

L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Sep 3 1947 

Petition 

The above-named petitioners petition for a cancellation 
or reduction of an assessment of taxes against them and 
allege as follows: 
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1. Petitioner, The National Bank of Washington, is a 
corporation organized under the banking laws of the United 
States and doing business in the District of Columbia, with 
its principal office at 7th and C Streets, N. W., and files this 
petition as the guardian of the estates of the above-named 
minors, said guardian having been appointed by the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia in Guardianship proceedings No. 8994. Petitioner, 
Elizabeth Gertrude Mergner, was a ward of said guardian 
on the date the assessments hereinafter complained of were 
made, but, on, to wit, the 15th day of February, 1947, be¬ 
came of full age and, therefore, joins in this petition in her 
own right. Said Elizabeth Gertrude Mergner resides at 
3328 University Avenue, N. W., in the District of Columbia. 

2. The taxes in controversy are personal property 
2 taxes for the fiscal years ending June 30, 1943, 1944, 
1945, 1946 and 1947, in the amount of Sixty-seven 
Dollars and Ninety-four Cents ($67.94) for each of said 
years, exclusive of interest and penalties. 

3. The notices of assessment of said taxes were dated 
June 16,1947, and the taxes were paid by petitioners, under 
protest, in writing, on August 6,1947. Copies of the notice 
of assessment are annexed hereto as Exhibit “A” and here¬ 
by made part hereof. 

4. The assessments set forth in said notices are based 
upon the following errors: 

a. The assessments fail to recognize and allow the de¬ 
ductions authorized by law. 

b. The amount of the assessments is arbitrary and exces¬ 
sive and does not represent the “full and true value’’ of 
the property involved as required by law. 

5. The facts upon which the petitioners rely are as fol¬ 
lows: 

a. The property upon which the questioned assessments 
were made is and was during the years in question owned in 
common by the above-named minors and the petitioner, 
Elizabeth Gertrude Mergner, said property having been 
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inherited by them from their mother, Agnes V. Mergner. 
Since the death of said mother in 1939, said minors and 
petitioner have resided together at 3328 University Ave¬ 
nue, N.W., where said property has at all times been located. 

Accordingly, each of said minors and said petitioner 
3 is entitled to the full exemption allowed by Title 47, 
Section 1208, D. C. Code 1940. 

b. Prior to the assessments herein complained of, said 
property was twice appraised by the Probate Court of the 
District Court of the United States for the District of Co¬ 
lumbia, in Administration proceedings Nos. 52,021 and 
54,922. Since said assessments were made, said property 
has again been privately appraised by a competent and 
experienced appraiser. Each of these appraisals indicate 
that the amount of the assessments in question is grossly 
excessive. 

Wherefore, the Premises Considered, Petitioners Re¬ 
spectfully Pray: 

(1) That this Board may hear the proceeding. 

(2) That the challenged assessments be cancelled. 

(3) That said assessments be reduced to the “full and 
true value” of the property involved. 

(4) And for such other and further relief as may be nec¬ 
essary and proper. 

Brandenburg & Brandenburg, 

By A. Leckie Cox 
Attorneys for The National 
Bank of Washington, 
Guardian, 

719-15th Street, N. W., 
Washington 5, D. C. 

John B. Cullen, 

Attorney for 

Elizabeth Gertrude Mergner, 
Investment Building, 
Washington 5, D. C. 
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4 District of Columbia, ss.: 

Elizabeth Gertrude Mergner being first duly sworn de¬ 
poses and states that she has read the foregoing petition 
and is familiar with the statements contained therein, and 

that the statements contained therein are true. 

« 

Elizabeth Gertrude Mergner 

Subscribed and sw'orn to before me this 29th day of Au¬ 
gust, 1947. 

Zoe M. Shea, 

(Seal) Notary Public, DC 

District of Columbia, ss: 

Ralph G. Wilson being first duly sworn deposes and 
states that he is Assistant Trust Officer of The National 
Bank of Washington, and that he is duly authorized to 
verify the foregoing petition; that he has read said peti¬ 
tion and is familiar with the statements contained therein, 
and that the statements contained therein are true. 

Ralph G. Wilson 

Subscribed and sworn to before me this 27th day of Au¬ 
gust, 1947. 

Everett H. Parsley 
Notary Public, DC 

• ••••••••• 

5 Filed Feb 5 1948 

Appeal from assessments of personal-property taxes 
for the fiscal years ended June 30,1943,1944,1945,1946 and 
1947. 

Findings of Fact and Conclusions of Law 

FINDINGS OF FACT 

The petitioners are: National Bank of Washington, as 
guardian of the estates of Henry Edmund Mergner, John 
George Mergner, Frederick Carl Mergner and Helena Marie 
Mergner, infants; and Elizabeth Gertrude Mergner. 
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1. The infants and the adult petitioner are brothers and 
sisters. During the fiscal year 1943 to 1947 inclusive, they 
resided at 3328 University Avenue, N. W., in the District 
of Columbia. They constituted one household. 

2. Said premises contained the articles of furniture and 
equipment from the assessment of which this appeal is 
taken, consisting of household furniture, furnishings and 
equipment customarily found in the ordinary household. A 
large part of its had been purchased by them from the ad¬ 
ministrator of the estate of their deceased mother. All of 
it was owned by them in common. 

3. Until February 15, 1947, the National Bank of Wash¬ 
ington was the guardian of the estates of all of them. On 
February 15,1947, the petitioner, Elizabeth Gertrude Merg- 

ner, became of age. 

6 4. For each of the fiscal years 1943 to 1947 inclu¬ 

sive, the National Bank of Washington, as guardian 
of the estates of said parties, on November 27,1946 filed a 
separate personal-property tax return for each of the par¬ 
ties. Each of these returns stated the value of the interest 
of each of the parties to be $146.81, and claimed as to each 
of them, an exemption of $1,000 showing no tax owing. On 
May 19,1947, the Assessor rejected the returns and placed 
a valuation of $3,235 on this property for each of the years 
involved, to which he added twenty percent for delinquency 
in filing the returns; and from the amount thus arrived at, 
he subtracted one exemption of $1,000 for each year. Upon 
this basis he assessed taxes and penalties as follows: 


Fiscal Years ended June 30 

Taxes 

Penalties 

Totals 

1943 

$67.94 

37.36 

105.30 

1944 

67.94 

29.22 

97.16 

1945 

67.94 

21.06 

89.00 

1946 

67.94 

12.91 

80.85 

1947 

67.94 

4.76 

72.70 


$339.70 

105.31 

445.01 
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These taxes and penalties were paid under protest in writ¬ 
ing on August 6,1947, and on September 3,1947 this appeal 
from said assessments was filed upon the grounds that the 
assessments failed to recognize and allow the deductions 
authorized by law, and that the amount of the assessments 
is arbitrary and excessive, and does not represent the “full 
and true value” of the property involved. 

5. The full and true value of the property involved, on 
the respective dates hereinafter set forth, were as follows: 


Year 

Values 

July 1, 1942 

$2,608 

July 1, 1943 

2,608 

July 1, 1944 

4,235 

July 1, 1945 

4,235 

July 1, 1946 

3,260 


7 CONCLUSIONS OF LAW 

1. The owners of the property were collectively entitled 
to only one $1,000 exemption for each of the years involved. 

2. Adjustments of the taxes and penalties should be 
made in accordance with the foregoing. 

Decision will be entered under Rule 33. 

Lawrence Koenigsberger 
Member Sole, 

Board of Tax Appeals for the 
District of Columbia 

8 Filed Feb 5 1948 

Memorandum 

Appeal from assessments of personal-property taxes. 
Aside from petitioners’ contention that the Assessor’s val¬ 
uations are excessive, the only question involved in the case 
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is whether when household belongings are owned in common 
by five persons, the exemption provided by District of Co¬ 
lumbia Code Section 47-1208 is $1,000, or is $1,000 for each 
of the co-owners—which in this case would amount to 
$5,000. 

The statute involved is as follows: 

“The following property shall be exempt from taxation. 

• •*••••••• 

Household and other belongings, not held for sale, to the 
value of one thousand dollars, owned by the occupant of 
any dwelling-house or other place of abode, in which such 
household and other belongings may be located.” 

The five owners of the property here involved are 
brothers and sisters, and they live as members of the one 
household in a common place of abode. They contend that 
each of them is entitled to the $1,000 exemption. The As¬ 
sessor contends that they are collectively entitled to one 
exemption and the tax appealed from was levied upon that 
theory. 

To adopt the contention of petitioners would make is pos¬ 
sible—although that is not the situation here—for the head 
of a household to convey, for example, to a spouse and a 
number of children living in the same dwelling, un- 
9 divided interests in the household furniture and 
thereby multiply the exemptions to such an extent as 
in many cases, to wipe out entirely the taxes on this kind of 
property. It does not seem likely that this was the intent 
of Congress. 

Applying the rule of statutory construction that in de¬ 
termining the meaning of any act of Congress, words im¬ 
porting the singular number may extend and be applied to 
several persons or things, unless the context shows a con¬ 
trary legislative intent, 1 U. S. C. 1; In re Eikel, 283 F. 
285, 289; Chicago & W. I. R. Co. v. Heidenreich, 254 HI. 
231, 98 N. E. 567, no difficulty is experienced in arriving at 
a solution of the problem presented, if the phrase “owned 
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by the occupant of any dwelling-house,’’ etc. is read “owned 
by the occupant or occupants of any dwelling-house,” etc. 

After the evidence vras closed, counsel for the petitioners 
suggested that the assessment was invalid because, they 
contended, that notice of the rejection of petitioners’ re¬ 
turns had not been given. Aside from the fact that no 
issue either of fact or law as to this point had theretofore 
been made by the pleadings, Conrad, 27 U. S. B. T. A. 740, 
743; Hafner, 31 U. S’. B. T. A. 338, 340; Gandhi, 34 U. S. 
B. T. A. 126, 132, it may be remarked that the sending of 
the bills for taxes in accordance with the Assessor’s deter¬ 
mination, rather than in accordance with the returns as 
filed, seems to have been a sufficient notice of rejection. 

Lawrence Koenigsbebger, 

Member Sole, 

Board of Tax Appeals for the 
District of Columbia. 

• •*••••••• 

l6 Filed Mar 11 1948 

i 

Computation of Tax Pursuant to Opinion of Board 

Petitioners herewith submit the following computation of 
taxes for the years in question in conformity with the find¬ 
ings of the Board of Tax Appeals: 


Taxable Value 
(Value less 


Year 

Value 

exemption) 

Tax 

Penalty 

Total 

1943 

$2608 

$1608 

$28.14 

$15.48 

$43.62 

1944 

2608 

1608 

28.14 

12.10 

40.24 

1945 

4235 

3235 

56.61 

17.55 

74.16 

1946 

4235 

3235 

56.61 

10.76 

67.37 

1947 

3260 

2260 

39.55 

2.77 

42.32 


Petitioners having paid the sum of Four Hundred Forty- 
five Dollars and One Cent ($445.01), they are entitled, under 
the ruling of the Board, to a refund of One Hundred Sev¬ 
enty-seven Dollars and Thirty Cents ($177.30). 
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This computation is submitted without prejudice to peti¬ 
tioners’ rights on appeal or otherwise. 

Brandenburg & Brandenburg, 

By A. Leckie Cox 

Attorneys for The National Bank 
of Washington, Guardian, 

719 - 15th Street, N. W., 
Washington 5, D. C. 

John B. Cullen, 

Attorney for Elizabeth Gertrude 
Mergner, 

Investment Building, 
Washington 5, D. C. 
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Filed Mar 18 1946 


Respondent’s Computation of Refund Pursuant to Findings 
of Fact, Conclusions of Law and Opinion of the Board 

Respondent herewith submits the following computation 
of refund of taxes for the years in question in conformity 
with the findings of fact, conclusions of law and opinion 
of the Board in the above-entitled case: 


Year 

Tax 

Penalty (July) Total Rei 

1943 

$34.18 

$18.79 

$52.97 

1944 

34.18 

14.70 

48.88 

1945 

NO 

REFUND 


1946 

NO 

REFUND 


1947 

20.48 

1.44 

21.92 

TOTALS 

$88.84 

$34.93 

$123.77 


Attached hereto and made a part hereof as Exhibit “A” 
is a detailed computation copied from the original work 
sheet used by the Board of Personal Tax Appraisers of the 
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District of Columbia in computing the refund due peti¬ 
tioners as aforesaid. 

Vebnon E. West 

Corporation Counsel, D. C. 

Harby L. Walker 

Assistant Corporation Counsel, 

D. C., Attorneys for Respondent 
District Building 

• ••••••••• 
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Ex. “A” 
MERGNER 


Original Assessment 


Year 

Value 

Tax 

Penalty Total 


1943 

3,882. 

67.94 

37.36 105.30 


1944 

3,882. 

67.94 

29.22 97.16 


Assessor 1945 

3,882. 

67.94 

21.06 89.00 


1946 

3,882. 

67.94 

12.91 80.85 


1947 

3,882. 

67.94 

4.76 72.50 



Less $1000 Plus 

Taxable 


Year Value 

Exemption 20% 

Value Tax 

Penalty 

As per B.T.A. 1943 2,608. 

1,608. 

321. 

1,929. 33.76 

18.57 

1944 2,608. 

1,608. 

321. 

1,929. 33.76 

14.52 

1945 4,235. 

3,235. 

647. 

3,882. 67.94 

21.06 

1946 4,235. 

3,235. 

647. 

3,882. 67.94 

12.91 

1947 3,260. 

2,260. 

452. 

2,712. 47.46 

3.32 


REFUND 

BASE 




Taxable Val. Tax Penalty 

( Original Assessment 


3,882. 

67.94 

37.36 

1943 (Board of Tax Appeals 


—1,929. 

—33.76 - 

-18.57 

Refund 


1,953. 

34.18 

18.79 

( Original Assessment 


3,882. 

67.94 

29.22 

1944 ( Board of Tax Appeals 


—1,929. 

—33.76 - 

-14.52 

Refund 


1,953. 

34.18 

14.70 

( Original Assessment 


3,882. 

67.94 

21.06 

1945 ( Board of Tax Appeals 


3,882. 

67.94 

21.06 

No refund due 





( Original Assessment 


3,882. 

67.94 

12.91 

1946 | Board of Tax Appeals 


3,882. 

67.94 

12.91 

No refund due 





C Original Assessment 


3,882. 

67.94 

4.76 

1947 { Board or Tax Appeals 


—2,712. 

47.46 —3.32 

Refund 


1,170. 

20.48 

1.44 

Total Refund 



88.84 

34.93 


Total 
Tax & 
Penalty 

52.33 

48.28 

89.00 

80.85 

50.78 


Total 

105.30 

—52.33 


52.97 

97.16 

—48.28 


48.88 

89.00 

89.00 


80.85 

80.85 


72.70 

—50.78 


21.92 

123.77 
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13 Filed Mar 25 1948 

Decision 

The petitioners and the respondent having filed their re¬ 
spective computations under Rule 33, and the Board having 
considered said computations and the evidence taken at the 
hearing of this appeal and the findings heretofore made 
herein, it is, by the Board, this 25th day of March, 1948, 

Adjudged as Follows: 

1. That the assessments of personal-property tax against 
the National Bank of Washington, as guardian of the 
estates of Henry Edmund Mergner, John George Mergner, 
Frederick Carl Mergner, and Helena Marie Mergner, 
Minors; and Elizabeth Gertrude Mergner, herein appealed 
from, be, and they are hereby reduced, as follows: 

For the fiscal year ended June 30,1943 the assessment is 
reduced by $34.18, and the penalty thereon is reduced by 
$18.79, a total of $52.97. 

For the fiscal year ended June 30,1944 the assessment is 
reduced by $34.18, and the penalty thereon is reduced by 
$14.70, a total of $48.88. 

For the fiscal year ended June 30, 1947 the assessment is 
reduced by $20.48, and the penalty thereon is reduced by 
$1.44, a total of $21.92. 

2. Petitioners collectively are entitled to a refund in the 
sum of $123.77. 

Lawrence Koenigsbebgeb, 

Member Sole, 

Board of Tax Appeals for the 
District of Columbia 

• ••••••••• 


14 Filed Apr 23 1948 

Petition of National Bank of Washington, Etc., and Eliza¬ 
beth Gertrude Mergner for Review by the United 
States Court of Appeals of the District of Columbia of 
a Decision by the Board of Tax Appeals of the Dis¬ 
trict of Columbia 

The National Bank of Washington, guardian of the es¬ 
tates of Henry Edmond Mergner, John George Mergner, 
Frederick Carl Mergner, and Helene Marie Mergner, mi¬ 
nors, by Brandenburg & Brandenburg, its attorneys, and 
Elizabeth Gertrude Mergner, by John B. Cullen, her at¬ 
torney, hereby file their petition for a review by the United 
States Court of Appeals for the District of Columbia of the 
decision of the Board of Tax Appeals for the District of 
Columbia rendered March 25, 1948, determining that per¬ 
sonal property taxes were lawfully assessed against the pe¬ 
titioners by the assesor of the District of Columbia and 
collected from them by the Collector of Taxes of the Dis- 
tric of Columbia for the fiscal years 1943, 1944, 1945 1946 
and 1947, in the amount of $321.24. 

L 

The petitioner, the National Bank of Washington, is a 
corporation organized under the banking laws of the United 
States and doing business in the District of Columbia, and 
files its petition as the guardian of the estates of the above 
named minors. Petitioner, Elizabeth Gertrude Mergner, 
was a ward of said guardian on the date the assessments 
complained of were made but on, to-wit, the 15 th day of 
February 1947, became of full age and therefore joins in 
this petition in her own right. Said Elizabeth Gertrude 
Mergner resides at 3328 University Avenue, N. W., in the 
District of Columbia. 
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n. 

Nature of a Controversy: 

a. The controversy involves the question of the validty 
and amount of the assessment and collection by the assess¬ 
ing and collecting authorities of the District of Columbia of 
a personal property tax for the fiscal years 1943,1944,1945, 
1946 and 1947. 

b. The petitioner, the National Bank of Washington, is 
the guardian, by court order, of the estates of Henry Ed¬ 
mond Mergner, John George Mergner, Frederick Carl 
Mergner and Helene Marie Mergner, minors, and was for¬ 
merly the guardian of the estate of Elizabeth Gertrude 
Mergner, the other petitioner in this matter. The four mi¬ 
nors and Elizabeth Gertrude Mergner did during the years 
mentioned and still reside at 3328 University Avenue, 
N. W., Washington, D. C., which home was purchased for 
them by the petitioner, the National Bank of Washington, 
out of funds in the estates of the various minors, and each 
minor’s estate was charged one fifth of the cost therefore. 
The furnishings and personal property in the above pre¬ 
mises were purchased by the guardian from the estate of 
their mother, and each minor’s estate was charged one- 
fifth of the cost and at all times the above-mentioned prop¬ 
erty has been owned in common. 

c. In its return of personal property for taxation pur¬ 
poses for the fiscal years above-mentioned, the petitioner, 
the National Bank of Washington, reported the personal 
property in the amount paid for same, namely $734.08, or 
$146.82 less $1,000.00 exemption for each child. The asses¬ 
sor of the District held that the petitoner, as guardian of 
the five minor children, was subject to taxation on this per¬ 
sonal property in the amount of $3,235.00, plus a penalty of 
20%, with but one exemption to the entire household, and 
assessed a tax of $445.01 for the above-mentioned years. 
The petitioner, the National Bank of Washington, paid 
said tax to the Collector of Taxes for the District of Colum- 
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bia under protest in writing on August 6,1947, and appealed 
from said assessment along with the petitioner, Elizabeth 
Gertrude Mergner, who had reached her majority, to the 
Board of Tax Appeals. 

16 m. 

The petitioners being aggrieved by the findings of fact 
and conclusion of law contained in said findings and opinion 
of the Board of Tax Appeals, and by its decision entered 
in pursuance thereto, desire to obtain a review thereof by 
the United States Court of Appeals for the District of Co¬ 
lumbia. 

Brandenberg & Brandenberg, 

By: Louis M. Denit, 

Attorneys for The National 
Bank of Washington 
719 15th Street, N.W. 
John B. Cullen, 

Attorney for Elizabeth 
Gertrude Mergner, 

900 Investment Building. 

District of Columbia, ss: 

Louis M. Denit and John B. Cullen, being duly sworn, 
say they are counsel of record in the above cause; that as 
such counsel they are authorized to verify the foregoing 
petition for review; that they have read the said petition 
and are familiar with the statements contained therein; and 
that the statements made are true to the best of heir knowl¬ 
edge, information and belief. 

Louis M. Denit, 

John B. Cullen, 

Subscribed and sworn to before me this 23d day of April, 
1948. 

Zoe M. Shea, 

(Seal) Notary Public, D. C. 

• • •••••••• 


i 
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IL 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

39 Evelyn M. Scott 

40 Direct Examination 

By Mr. Cox: 

Q. Will you state your full name please? A. Evelyn 
M. Scott. 

Q. Where do you reside? A. 3328 University Avenue, 
Northwest. 

Q. Miss Scott, are you the guardian of the four minor 
children, Helen Marie Mergner, Frederick Carl Mergner, 
John George Mergner, and Henry Mergner, is that right? 
A. Yes, sir. 

Q. Were you also the guardian of Elizabeth Gertrude 
Mergner prior to her becoming of age? A. Well, when I 
came there in May, 1945, no, I was not her guardian. 

The Board: What kind of guardian, by appointment of 
the court? 

The Witness: Appointment of the court. 


45 


Ralph G. Wilson 


Direct Examination 
By Mr. Cox: 

Q. What is your full name? A. Ralph G. Wilson. 

Q. You are connected with the National Bank of Wash¬ 
ington in what capacity? A. Assistant trust officer and 
assistant cashier. 

Q. Have you actively handled the estate of the five minor 
children of which the bank is guardian? A. I have super¬ 
vised it. 
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Q. Are you familiar with the circumstances under which 
the furniture now in premises 3328 University Avenue was 
acquired? A. I am. 

Q. Will you state to the Board how that furniture was 
first obtained? 

• *#••••*•• 

46 A. That was acquired from their mother, the es¬ 
tate by order of the Court. 

• **•**•*•• 

52 The Board: Wait a minute. The Question was, 
has any other property been bought for these chil¬ 
dren aside from this furniture that was acquired by court 
order. 

The Witness: No. 

The Board: Did anybody else buy anything for the chil¬ 
dren or give them anything? 

The Witness: No, sir. 

53 Mr. Cullen: Mr. Wilson, when this property was 
purchased by the bank from the estate of Agnes 

Mergner, how was that property apportioned, if it was? 

The Witness: It was—each child paid his one-fifth 

54 share on it. 

• •••*••••• 

Cross Examination 
By Mr. Walker: 

Q. Mr. Wilson, these children were the beneficiaries of 
the trust created by their maternal grandfather, is that 
correct? A. What kind of grandfather? 

Q. Their maternal grandfather. A. Yes, that is right. 
Q. They were, so to speak, the beneficiaries under that 
trust, is that right? A. Under their grandfather’s 

55 trust, they became beneficiaries, but it was contingent 
on their mother’s death. 

• ••••••••• 
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58 Q. Mr. Wilson, each day there was income from 
the corpus of the estate of the maternal grandfather 

—A. Yes. 

Q. Of these children; is that correct? A. That is correct. 

Q. Now, that income, or some part of it, was used to 
maintain this property and to support the occupants of the 
property, was it not? A. You mean did we as trustee do 
that? 

Q. Yes. A. My answer to that is no. 

Q. You did not? A. No, sir. 

Q. Did some of the money from the trust estate—A. It 
was credited to the children’s guardian account in five 
ways. 

Q. The National Bank of Washington as trustee turned 
over to the National Bank of Washington as guardian— 
A. That is right. 

Q. Those were bookkeeping entries, were they 

59 not? A. That is right. 

Q. Now the account at the Bank of Washington as 
guardian got some funds from the Bank of Washington as 
trustee, did the Bank of Washington as guardian send its 
check to each one of the children for their upkeep? A. No, 
we had a trust there— 

The Board: Did you send one check or five checks? 

The Witness: We charged it. 

The Board: I didn’t ask you what you charged; did 
you send one check? 

The Witness: We simply gave the woman the money. 

The Board: In cash? 

The Witness: That is right. We charged each child with 
one-fifth of it. 
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Redirect Examination 
By Mr. Cullen: 


60 Q. You have separate accounts now for each child 
for all of the income and expenses, is that right? A. 
That is right. 


61 Mrs. Louise Wray 


Direct Examination 
By Mr. Walker: 

Q. Will you state your name, Mrs. Wray? A. Mrs. 
Louise Wray. 

Q. You are employed where? A. In the Personal Tax 
office. 

Q. In what capacity? A. I am administrative assistant 
and member of the Board of Personal Tax Appraisal. 

Q. You also are assistant assessor of the District of 
Columbia? A. That is right. 


62 Q. Mrs. Wray, I show you these documents and 
ask you if you can identify them? A. Yes, sir. 

Q. What are they? 


65 The Witness: There are five returns for each year 

made by the individual minors, by the bank, and an 
assessment made for each year by the Board of Personal 
Tax Appraisers. 

By Mr. Walker: 

Q. For what years are they? A. They are for the years 
beginning July 1, 1942 through July 1, 1947—through 
June 30, 1947. 
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Q. They are personal tax returns? A. The personal tax 
returns. 

Q. Filed by the personal tax appraisers for the years 
for which you have just testified? A. That is correct. 


67 Q. Now, Mrs. Wray, did there come a time when 
the Board of Personal Tax Appraisers had occasion 

to examine the returns filed by and in behalf of Helen Marie 
Mergner, Frederick Carl Mergner, John George Mergner, 
and Henry Mergner and Elizabeth Gertrude Mergner? A. 
Yes, that is right. 

Q. When was that? A. November, 1946, when they were 
filed. 

Q. When they were filed? A. That is right. 

Q. What action, if any, did the Board take with respect 
to those returns? A. Well, the Board felt that at the 
time— 

The Board: The question was what did the Board do. 
The Witness: They made the assessment. 

By Mr. Walker: 

Q. The Board rejected the returns filed by the taxpayer? 
A. In a sense— 

Q. Will you please explain exactly what the Board 

68 did? A. The Board felt that they could not allow 
five exemptions in this case and they made an assess¬ 
ment against the five, in one assessment. 


Q. Now, as a result of the examination and appraisal of 
the property located at 3328 University Avenue, Northwest, 
did you arrive at what you considered to be the fair 
69 and true value in lawful money of the contents of 
those premises? 


A. I did. 
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By Mr. Walker: 

Q. What was that value? A. $4,235. 

Q. Was that the value on which the Board made the as¬ 
sessments that are in question? A. We allowed $1,000 ex¬ 
emption from that amount. 

74 Q. Did you notify the taxpayers or any of them of 
the rejection of those returns? 

The Witness: Yes. 

By Mr. Walker: 

Q. And that was in what form? A. Mailing of a bill 
showing the assessment. 

Q. Now, Mrs. Wray, I show you these photostatic copies 
and ask you if you can identify them? 

(Some photostatic copies were handed to the witness.) 

A. Yes, these are photostatic copies of the bills rendered. 

75 The Board: And that is what you mean by re¬ 
jection? 

The Witness: That is right. 

By Mr. Walker: 

Q. And those bills were mailed to whom? A. They were 
mailed to the address shown on the bill, the name of the 
five minors, the National Bank of Washington, guardian, at 
7th and C Streets, Northwest. 
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EXHIBITS. 

Petitioners’ Exhibit No. 2. 

114 In the District Court of the United States for 

the District of Columbia 

Holding a Probate Court 

Guardianship No. 8994. 

In Re: 

Estates of Elizabeth Gertrude Mergner, Helena Marie 
Mergner, Frederick Carl Mergner, Jr., John George 
Mergner, Henry Edmund Mergner, Infants. 

Order Appointing Guardian of the Persons 

of Minors 

Upon consideration of the petition of The National Bank 
of Washington, guardian of the estates of the above-named 
infants, filed herein the 27 day of December, 1946, and the 
infants, Helena Marie Mergner, born April 9, 1929, Fred¬ 
erick Carl Mergner, Jr., born September 21, 1930, John 
George Mergner, born July 20, 1935, and Henry Edmund 
Mergner, born July 1,1937, having personally appeared be¬ 
fore the court and selected and nominated Evelyn M. Scott 
as guardian of their persons, it is, by the court, this 27 day 
of December, 1946, 

Ordered and Decreed that said Evelyn M. Scott be, and 
she is hereby appointed guardian of the persons of Helena 
Marie Mergner, Frederick Carl Mergner, Jr., John George 
Mergner, and Henry Edmund Mergner, infants. 

Bolitha J. Laws, 

Justice. 
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Petitioners’ Exhibit No. 3. 

115 In the District Court of the United States for 

the District of Columbia 

Holding a Probate Court 

Guardianship No. 8994 


In Re: 

Estate of Elizabeth Gertrude Mergner, et al., Infants . 

Order Authorizing Purchase of Household 

Furniture 

Upon consideration of the petition of The National Bank 
of Washington as Guardian of the Estate of the above- 
named Elizabeth Gertrude Mergner, and others, infants, 
filed herein the 16th day of May, A. D., 1940, it is, by the 
Court this 16th day of May, 1940, 

Adjudged, Ordered and Decreed that said The National 
Bank of Washington, as Guardian aforesaid, be and it is 
hereby authorized to purchase the household furniture and 
furnishing mentioned in said petition and set forth at large 
in Exhibit No. 2 attached thereto, and to pay therefore the 
sum of Six hundred seven dollars and thirty-five cents 
($607.35). 

It is Further Adjudged, Ordered, and Decreed that said 
Guardian be and it is hereby authorized to pay to Fidelity 
Storage Company storage charges amounting to One hun¬ 
dred twenty-six dollars and seventy-three cents ($126.73) 
accrued on toys, piano and other property belonging to said 
infants, in order to remove the same from said Storage Com¬ 
pany. 

By the Court: 

Jennings Bailey, 

Justice . 

• ••••••••• 
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1946 


Office of the Assessor of the District of Columbia 

Personal Property Tax Assessment 

Entered RK. 
Folio 61 
39716 K 

Name Henry Edmund, John George, Frederick Carl, Eliza¬ 
beth Gertrude & Helen Marie Mergner, National Bank 
of Washington, Guardian, 7 & C N.W. 

(Mailing address) (State P. 0. Zone) 

If business or professional property, state: 


(Kind of business or profession) 


(Business address) (State P. 0. Zone) 

If household and other property not used in business, state: 

X 3328 University Ave. N. W. 

(Residence address) (State P. 0. Zone) (No. of rooms) 

If address changed, give former address:. 

If business is a new one, give name of former owner, if 
any: . 

May 19 1947 (Date of Assessment) 

June 16 1947 (Bill Rendered) 

Preston J. Stang (Signature) 

Stock . $. 

Furniture and Fixtures. 

Machinery and Equipment. 

China, Glass and Silver. 

Supplies . 

Household Furniture. 3235 




















Rented Furniture .. 

Jewelry .. 

Property in Storage 
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Miscellaneous 


Total . 3235 

20% PENALTY FOB FAILUBE TO FILE 647 

Total $3882 


_Based upon prior or subsequent year return or assess¬ 
ment. 

_Audit or examination of accounts or other records. 

V Examination and appraisal of property. 

_Household exemption of $1000 not allowed. 

_Information from owner, executor, etc. 

_Office assessment. 

_Value declared at Office of Rent Control. 


135 1945 1945 

P-70 

Office of the Assessor of the District of Columbia 

Personal Property Tax Assessment 

Entered RK. 
Folio 61 
37096 K 

Name Henry Edmund, John George, Frederick Carl, Eliza¬ 
beth Gertrude & Helen Marie Mergner, National Bank 
of Washington, Guardian, 7 & C St. N.W. 

(Mailing address) (State P. O. Zone) 
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If business or professional property, state: 


(Kind of business or profession) 


(Business address) (State P. 0. Zone) 

If household and other property not used in business, state: 

X 3328 University Ave. N. W. 

(Residence address) (State P. 0. Zone) (No. of rooms) 

If address changed, give former address:. 

If business is a new one, give name of former owner, if 
any: . 

May 19 1947 (Date of Assessment) 

June 16 1947 (Bill Rendered) 

Preston J. Stang (Signature) 

Stock . 

Furniture and Fixtures .. 

Machinery and Equipment 
China, Glass and Silver .. 

Supplies . 

Household Furniture .... 

Rented Furniture . 

Jewelry . 

Property in Storage. 


$ 


3235 


Miscellaneous 


Total . 3235 

20% PENALTY FOB FAILURE TO FILE 647 

Total $3882 


... .Based upon prior or subsequent year return or assess¬ 
ment. 
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-Audit or examination of accounts or other records. 

V Examination and appraisal of property. 

_Household exemption of $1000 not allowed. 

_Information from owner, executor, etc. 

_Office assessment. 

_Value declared at Office of Rent Control. 


136 1944 1944 

P-70 

Office of the Assessor of the District of Columbia 

Personal Property Tax Assessment 

Entered RK. 
Folio 61 
37218 K 

Name Henry Edmund, John George, Frederick Carl, Eliza¬ 
beth Gertrude & Helen Marie Mergner, National Bank 
of Washington, Guardian, 7 & C St. N.W. 

(Mailing address) (State P. 0. Zone) 

If business or professional property, state: 


(Kind of business or profession) 


(Business address) (State P. 0. Zone) 

If household and other property not used in business, state: 

X 3328 University Ave. N. W. 

(Residence address) (State P. O. Zone) (No. of rooms) 

If address changed, give former address:. 

If business is a new one, give name of former owner, if 
any: . 
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May 19 1947 (Date of Assessment) 

June 16 1947 (Bill Rendered) 

Preston J. Stang (Signature) 

Stock . $. 

Furniture and Fixtures. 

Machinery and Equipment. 

China, Glass and Silver. 

Supplies . 

Household Furniture. 3235 

Rented Furniture . 

Jewelry . 

Property in Storage. 


Miscellaneous 


Total . 3235 

20% PENALTY FOE FAILURE TO FILE 647 

Total $3882 


. .Based upon prior or subsequent year return or assess¬ 
ment. 

_Audit or examination of accounts or other records. 

V Examination and appraisal of property. 

... .Household exemption of $1000 not allowed. 

3882 33.97 67.94 

... .Information from owner, executor, etc. 

_Office assessment. 

... .Value declared at Office of Rent Control. 



























137 1943 

P-70 


29 


1943 


Office of the Assessor of the District of Columbia 

Personal Property Tax Assessment 

Entered RK. 
Folio 61 
36014 K 

Name Henry Edmund, John George, Frederick Carl, Eliza¬ 
beth Gertrude & Helen Marie Mergner, National Bank 
of Washington, Guardian, 7 & C St. N.W. 

(Mailing address) (State P. 0. Zone) 

If business or professional property, state: 


(Kind of business or profession) 


(Business address) (State P. 0. Zone) 

If household and other property not used in business, state: 

X 3328 University Ave. N. W. 

(Residence address) (State P. 0. Zone) (No. of rooms) 

If address changed, give former address:. 

If business is a new one, give name of former owner, if 
any: . 

May 19 1947 (Date of Assessment) 

June 16 1947 (Bill Rendered) 

Preston J. Stang (Signature) 

Stock .!. 

Furniture and Fixtures. 

Machinery and Equipment. 

China, Glass and Silver. 

Supplies . 

Household Furniture. 

Rented Furniture . 


$ 


3235 
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Jewelry . 

Property in Storage. 


Miscellaneous 


Total . 3235 

20% PENALTY FOB FAILURE TO FILE 647 

Total $3882 


.. ..Based upon prior or subsequent year return or assess¬ 
ment. 

.... Audit or examination of accounts or other records. 

V Examination and appraisal of property. 

_Household exemption of $1000 not allowed. 

1 3882 33.97 67.94 

... .Information from owner, executor, etc. 

_Office assessment. 

... .Value declared at Office of Rent Control. 

• • • • 

138 P. T. Form 3 Page 1 

Office of the Assessor of the District of Columbia 

1947 Personal Property Tax Return 1947 

For the fiscal year beginning July 1, 1946, and ending 

June 30, 1947 

20% Penalty For Failure to File Return During Month of 

July 1946 

Entered RK. 
Folio 61 
42065 K 

Important—Read Instructions on Last Page Carefully 
Before Preparing Return 
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Name Henry Edmund, John George, Frederick Carl, Eliza¬ 
beth Gertrude & Helen Marie Mergner, National Bank 
of Washington, Guardian, 7 & C St. N.W. 

(Mailing address) (State P. 0. Zone) 

If business or professional property, state: 


(Kind of business or profession) 


(Business address) (State P. 0. Zone) 

If return includes household and other property not used in 
business, state: 

X 3328 University Ave. N. W. 

(Residence address) (State P. 0. Zone) (No. of rooms) 

If address changed since July 1,1945, give former address: 


If business is a new one, give name of former owner, if 
any: . 

Insurance carried on July 1, 1946, on tangible personal 
property, Specifying Amounts By Classes Of Property 

Covered: Household effects $., jewelry $., 

merchandise $.. office and business furniture and 

equipment $. 

(Name of insurance company) 

Assessment for fiscal year 1947 
May 19 1947 

Ledger 42065 

Field Book OK RK. 

Corrected Bill Jun 16 1947 
Preston J. Stang 

Increase* Assessment 

Stock .$.$.$. 

Furniture and Fixtures *... 

Machinery and Equipment. 
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Supplies . 

Household Furniture. 3235 

Rented Furniture . 

Jewelry . 

Property in Storage. 

Boat . 


Miscellaneous 


Totals . 3235 

20% PENALTY FOE LATE FILING OE FAILUBE TO FILE 647 

Total $3882 


_Based upon prior or subsequent year return or assess¬ 
ment. 

_Audit or examination of accounts or other records. 

_Error in original computation. 

V Examination and appraisal of property 5/7/47 

_Household exemption of $1000 not allowed. 

.. i .Information from owner, executor, etc. 

_Office assessment. 

_Return filed. 

... .Value declared at Office of Rent Control. 


* Decrease bracketed—( ) 
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IN THE 


United States Court of Appeals 

District of Columbia Circuit 


No. 9905 


The National Bank of Washington, Guardian of the Es¬ 
tates of Henry Edmund Mergner, John George Mergner, 
Frederick Carl Mergner, and Helena Marie Mergner, 
Minors, and Elizabeth Gertrude Mergner, Petitioners , 


District of Columbia, Respondent. 


BRIEF FOR RESPONDENT 


STATUTES INVOLVED 

Paragraph 10, Sec. 6 of the Act of July 1, 1902, 32 Stat. 
620, ch. 1352, provided as follows: 

“Par. 10. The following personal property shall 
be exempt from taxation. 






“First The personal property of all library, 
benevolent, charitable, and scientific institutions 
incorporated under the laws of the United "States 
or of the District of Columbia and not conducted 
for private gain. 

“Second. Libraries, schoolbooks, wearing ap¬ 
parel, articles of personal adornment, all family 
portraits, and heirlooms. 

“Third. Household and other belongings, not 
held for sale, to the value of one thousand dollars, 
owned by the occupant of any dwelling house or 
other place of abode, in which such household and 
other belongings may be located.” 


The subparagraph designated “Second” of the above 
quoted statutory provision was amended by Sec. 2 of the 
Act of April 28, 1904, 33 Stat. 564, ch. 1815, to read as 
follows: 


_ “Second. Libraries, schoolbooks, wearing ap¬ 
parel, and all family portraits.” 

By Sec. 10 of the Act of March 4, 1913, 37 Stat. 1006, 
ch. 150, a new subparagraph designated “Fourth” was 
added to Sec. 6, paragraph 10, of the Act of July 1, 1902, 
supra. It reads as follows: 


“Fourth. Household and other belongings not 
held for sale and owned by any person in the pub¬ 
lic service temporarily residing in the District of 
Columbia who is a citizen of any State or Territory 
and who is taxed on such personal property in such 
State or Territory.” 


As thus amended, Sec. 6, paragraph 10, of the Act of 
July 1, 1902, supra, is codified as Sec. 47-1208 of the 1940 
Edition of the District of Columbia Code.- / 














While, in the “Statement of Points On Review”, con¬ 
tained in their brief, petitioners allege fonr separate and 
distinct errors (Pet. brief 6) and submit argument on 
all four alleged errors (Pet. brief 7-16), the fact is there 
is only one issue in this appeal, as will be seen. 

In their petition invoking the jurisdiction Of the Board 
of Tax Appeals to hear and determine the validity of the 
assessments of taxes here involved, petitioners raised only 
two issues. They were that: 


“The assessments fail to recognize and allow 
the deductions authorized by law. 

“The amount of the assessments is arbitrary 
andexcessive and. does not represent the ‘full and 
true value’ of the property involved as required 
by law.” (App. 2) 


The second of the above-quoted alleged errors was der 
cided by the Board favorably to petitioners. (App. 5, 6). 
Each valuation placed upon the property in question for 
the respective tax years involved by the assessing author¬ 
ities was reduced by the Board of Tax Appeals (App. 11), 
and resulted in the* Board’s decision that the petitioners 
were entitled to refund (App. 12). 

In their **Statement of Points On Review” filed in con¬ 
nection with the petition for review by this Court of the 
decision of the Board of Tax Appeals,' petitioners stated 
that they rely upon the following points on review.: 


“1. The Board erred in not holding as a matter 
of law that the challenged assessments were in¬ 
valid because they failed to allow the full exemp¬ 
tion of One Thousand Dollars ($1,000) to each 
property owner. 

“2. The Board erred in not holding as a matter 
of law that the assessments were invalid because 


e • 

of the failure of the assessor to give notice of the 
rejection of the tax returns as required by law. 

“3. The finding of the Board as to the full and 
true value of . the property involved is not sup¬ 
ported by the evidence. 

- . “4. The finding of the Board as to the full and 
true value of the property involved is contrary 

- to the evidence. . 

“5. The Board erred as a matter of law in in¬ 
cluding in the computation of the tax due a twenty 
percent (20%) penalty.” (Tr. 140) 

However, in the “Statement of Points On Review” con¬ 
tained in their brief filed in this Court, petitioners raise no 
issue as to value but allege that: 

“1. The Board of Tax Appeals erred in not 
holding that the'challenged assessments were in¬ 
valid because they failed to allow the full exemp¬ 
tion of $1,000.00 to each property owner. 

“2. The Board erred in not holding that the as¬ 
sessments were invalid because of the failure of 
the Assessor to give notice of the rejection of the 
tax returns filed. 

“3. The Board erred in including in the com¬ 
putation of the tax due a twenty per cent (20%) 
penalty. 

“4. The Board erred in allowing penalties in 
the form of interest at one per cent (1%) per 
month in the computation of the tax.” (Pet brief 

Jf ' 

• f 

As will be seen from the next preceding quotation peti¬ 
tioners have obviously abandoned any further question of 
the “full and true value” of the property involved. 

Of the four matters stated by petitioners in their brief 
to be “Points On Review”, only that numbered “1” re¬ 
fers to any issue which was raised by the petition invok¬ 
ing the jurisdiction of the Board of Tax Appeals (App. 





2). It is true, as the Board observed, that ‘ 1 After the 
evidence was closed, counsel for the petitioners suggested 
that the assessment was invalid because, they contended, 
that (sic) notice of the rejection of petitioners’ returns 
had not been given.” But there was no motion made to 
amend the petition filed with the Board or requesting a 
hearing on the subject. The Board pointed out that no is¬ 
sue either of fact or law as to this point had theretofore 
been made by the pleadings but remarked, however, “that 
the sending of the bills for taxes in accordance with the 
Assessor’s determination, rather than in accordance with 
the returns as filed, seems to have been a sufficient notice 
of rejection.” (App. 8) 

It is submitted that neither the matter mentioned in the 
preceding paragraph nor the alleged errors in para¬ 
graphs numbered “3” and “4” of the “Statement of 
Points On Review” in petitioners’ brief are at issue. 

Ordinarily an appellate court does not give considera¬ 
tion to issues not properly raised below. Hormel v. Helver¬ 
ing, 312 U. S. 552, 556, 61 S. Ot. 719, 85 L. ed. 1037. See al¬ 
so Helvering v. Tez-Penn Co., 300' U. S. 481, 498, 57 S. Ot. 
569, 81 L. ed. 755; General Utilities Co. v. Helvering, 296 
U. S. 200, 206, 56 S. Ct. 185, 80 L. ed. 154; Cohen v. Cohen, 
47 App. D. C. 129, 133; Cf. Schaff v. R. FV Claxton, Inc,, 
79 U.'S. App. D. C. 207, 208,144 F. 2d 532; Eastman Kodak 
Co. v. District of Columbia, 76 U. S. App. D. C. 339,131 F. 
2d 347 (footnote 4); Conrad v. Commissioner, 27 U. S. 
B.T.A. 741; Hafner v. Commissioner, 31 U. S. B.T.A. 338, 
340; Ganahl Co. v. Commissioner, 34 U. S. B.T.A. 126,132. 

As stated in Hormel v. Helvering, supra (p. 556), “the 
basic reasons which support this general principle appli¬ 
cable to trial courts make it equally desirable that parties 
should have an opportunity to offer evidence on the general 
issues involved in the less formal proceedings before ad¬ 
ministrative agencies entrusted with the responsibility of 
fact finding.” It is only in exceptional cases, where the 
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fulfillment of complete justice requires, that this general 
rule should be relaxed and points not raised below may be 
considered by a reviewing or appellate court. In the pres¬ 
ent case severe injustice may be done to respondent if the 
Court, in the exercise of its discretion, undertakes to de¬ 
cide the three questions presented here but not bslow be¬ 
cause all pertinent evidence as to relevant facts, adminis¬ 
trative interpretation of applicable statutes, and adminis¬ 
trative practices with respect to these matters was not pre¬ 
sented for consideration by the Board of Tax Appeals and 
is not in the record. Notwithstanding the above stated 
general rule, however, out of an abundance of caution, all 
matters argued in petitioners’ brief will be answered in 
this brief insofar as is possible on the existing record. 

* 

ARGUMENT 

I 

The Property Involved is Entitled to the Exemption of Only 

$1,000 of the Value Thereof 

The taxes involved are property taxes, and the exemp¬ 
tions provided are directed to particular classes of prop¬ 
erty. While personal property taxes in the District are a 
definite charge against the owner of the property, 1 that 
does not alter the fact that the statute involved exempts 
certain property and not the owners of the property. 

The statutory provision under which petitioners claim 
such exemption is that subparagraph of paragraph 10, 
Sec. 6 of the Act of July 1,1902, supra , designated “Third”. 
It exempts from personal property taxes: 

“Household and other belongings, not held for 
sale, to the value of one thousand dollars, owned 
by the occupant of any dwelling house or other 

_ # 

i Twmdty et al. v. D. C.i 69 App. D. C. 390, 102 F. 2d 254. 







place of abode, in which such household and other 
belongings may be located.” 

The entire theory of petitioners in support of their claim 
that the property involved is entitled to exemption to the 
value of $5,000 thereof, is embodied in the following sent¬ 
ence from their brief: 

“Each of the Mergner children was an occupant of 
a dwelling house and owner of property and en¬ 
titled to the full exemption.*’ (Pet. brief 9) 

To adopt petitioners’ theory of exemption, it would be 
necessary to construe the statutory provision as if it read 
as follows (Pet. brief 13): 

“Third: Belongings, not held for sale to the 
value of one thousand dollars, owned by the occu¬ 
pant of any dwelling house or other place of abode, 
in which said belongings may be located.” 

It would mutilate the language of the statute and frus¬ 
trate the obvious intent of the Congress to construe such 
language, as petitioners suggest, by omitting the words 
“Household and other”. Respondent submits that in no 
event can the word “household” be omitted in construing 
the statutory provision involved; that word is the prin¬ 
cipal descriptive word contained in the language in ques¬ 
tion. It therefore becomes important to show .the mean¬ 
ing of the word “household”. 

In Allen v. Multnomah County , 179 Ore. 548, 173 P. 2d 
475, 477, the question was whether furniture used by a 
tenant of the owner of the furniture was entitled to exemp¬ 
tion. In denying the claim for exemption the Supreme 
Court of Oregon stated, inter alia , as follows: 

“If the statute is ambiguous, it is our duty to 
interpret it, by resort to the rules of statutory 
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construction, in order to determine the legislative 
meaning, if that be possible. We think that there 
is, in fact, some ambiguity or uncertainty as to the 
meaning of ‘household furniture • * * actually in 
use as such in homes and dwellings’. No doubt, 
in popular understanding, ‘household furniture’ 
means that type of furniture which is usually de¬ 
voted to domestic uses. In this sense, a literal in¬ 
terpretation of the words would appear to include 
furniture of this sort, in actual use in homes, irre¬ 
spective of its ownership.. We think, however, 
that emphasis must be placed upon the adjective 
‘household’. As a noun, the word has been defined 
as ‘persons who dwell together as a family’. Ar¬ 
thur v. Morgan, 112 U.S. 495, 5 S. Ct. 241, 243, 28 
L. Ed. 825. ‘The words “family” and “house¬ 
hold” are often interchangeably used. A family is 
a collective body of persons living in one house and 
under one manager. It consists of those who live 
with the pater familias.’ Vaughn v. American Al¬ 
liance Ins. Co. of New York, 138 Kan. 731, 27 P. 
2d 212, 213. 

# 

<<<••• iji^ t erm “family” is one of a very com¬ 
prehensive and varied signification; and, as said 
by Judge Ellison in Lister v. Lister, 73 Mo. App. 
99, loc. cit. 104: “It may be of narrow or broad 
meaning as the intention of the parties using the 
word, or as the intention of the law in using it, 
may be made to appear.” It may be seen by ref¬ 
erence to the standard dictionaries of the English - 
language that this word comes from the Latin fami- 
lia, the definition of which is household. • • •’ Fer- 
brache v. Grand Lodge, 81 Mo. App. 268, 271. 

“When used as an adjective, ‘household’ means 
‘of or pertaining to a household’. Webster’s New 
International Dictionary. ‘Belonging to the house 
and familv; domestic; as, household goods. House¬ 
hold stuff, the goods and chattels of a family.’ 
Funk & Wagnall’s New Standard Dictionary. 
Applying these definitions to the statutory lan- 





guage, and having in view the general legislative 
intention to tax all tangible personal property 
except as otherwise provided by law (Laws 1941, 
ch. 440), we think that the furniture intended to 
be exempted was the furniture of families or house¬ 
holds. # * •” 


See also and compare Moore & Hill v. Buckler, 44 App. 
D. C. 487, 491; and the cases cited in 19 Words and Phrases 
(1940 ed.) 699, 703. 

Petitioners apparently construe the word “occupant” 
as if it must necessarily be a singular noun. But a part¬ 
nership, an association, or any other group of individuals 
including a “household” or “family” could be properly 
referred to as the “occupant”. 

Finally, under the ejusdem generis rule of construction, 
general words used in a statute are confined to the class 
specifically described and may not be used to enlarge such 
class. 2 The specific class of property exempted by the 
statutory provision in question is “household” personal 
property. The words “and other belongings” which im¬ 
mediately follow the word “household” mean, under this 
rule, “other like belongings.” 3 Furthermore, it cannot 
be assumed that Congress enacted a useless statutory pro¬ 
vision. Courts are not free to reject the literal or usual 
meaning of the words of a statute to overcome the Obvious 
purpose'thereof. 4 Accordingly, petitioners’ contention that 
the statutory provision in question was intended to exempt 
“all tangible personal property of whatever nature so 
long as-located in a dwelling occupied by the owner and not 
held for sale” (Pet brief 13) cannot be sustained. Such 
a construction would be wholly unwarranted. • 

In any event, it is well established by this Court that 
statutes exempting property from taxation are to be striet- 


2 Cleveland v. United States, 329 U. S. 14,18, 67 S. Ct. 13, 91 L. ed. 12. 

* Chichester Chemical Co. y. United States, 60 App. D. C. 134, 49 F. 2d 516. 
«Helvering v. Hammel, 311 U. S. 504, 511, 61 S. Ct. 368, 85 L. ed. 303. 
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ly construed. Hebrew Home for the Aged v. District of 
Columbia, 79 U. S. App. D. C. 64, 142 F. 2d 573. Such ex¬ 
emption must be plainly and unmistakably granted by the 
statute. Any doubt is fatal to the claim. Chicago Theo- 
" logical Seminary v. Illinois, 188 U. S. 662, 672, 23 S. Ct. 
386, 47 L. ed. 641, 648. 

In view of the foregoing, respondent submits that the 
statutory provision under consideration was intended to, 
and does in fact, exempt from personal property taxation 
personal property used by a family and located in the home 
of the family to the extent of the first $1,000 of the value 
of such property. 

n 

There Was Sufficient Notice of Rejection 

Although, as was hereinbefore pointed out, the issue is 
not properly before this Court, petitioners state that “The 
Board erred in not holding that the assessments were in¬ 
valid because of the failure of the Assessor to give notice 
of the rejection of the tax returns filed.” (Pet. brief 6). 
In connection with such contention petitioners apparently 
take the position that they have been denied “The right of 
appeal from the rejection of the return” (Pet. brief 14). 
As we understand their contentions, the “right of appeal” 
to which petitioners refer is an appeal to the “Board of 
Personal Tax Appeals”. (See Sec. 47-1213, D. C. Code 
1940.) 

It seems clear that the “Board of Personal Tax Appeals” 
was abolished by the enactment of the Act of May 16,1938, 
52 fetat. 356, 375, which created the “Board of Tax Appeals 
for the District of Columbia”. Sec. 12 of that Act pro¬ 
vided that “All Acts or parts of Acts inconsistent with this 
title are hereby repealed”. Representative Nichols stated 
on the floor of the House concerning the bill which created 
the Board of Tax Appeals as follows: 




‘ ‘ Section 8 simply provides for the additioh of . 
four new titles to the Revenue Act of 1937. These 
four new titles are titles IX, X, XI, and XIL Title 
IX provides for the creation in the District of Co¬ 
lumbia of a board of tax appeals. The committee 
believes that probably this is one of the most im- 
pprtant things we have done in this bill. 

“At the present time your Board of Tax Ap¬ 
peals, if that it can be called, and the Board of 
Equalization and Review, are composed of the as¬ 
sessor and two or three or four of his deputy as¬ 
sessors. They assess your property. You are a tax¬ 
payer and you are displeased with it. Under the 
present system you go and attempt to get relief 
from the very people who put the assessment on 
you in the first place. If they rule against you, 
under existing law in the District of Columbia, 
and you want to appeal, you appeal to the Board 
of Tax Appeals, but when you get there you find 
that identically the same people are on the Board 
of Tax Appeals who were on the Board of Equali¬ 
zation and Review. It is really the most antiquat¬ 
ed system I can imagine.” (83 Cong. Rec. 5242) 5 " 

If, then, as respondent submits, the Board of Personal Tax 
Appeals was abolished, petitioners are in fact complaining 
about an alleged denial of a right to appeal to a non-exist- 
ent administrative body. 

Furthermore, it seems clear from their petition filed with 
the Board of Tax Appeals (App. 2, par. 3) and the evi¬ 
dence^ (App. 21) that petitioners were sufficiently notified 
of the rejection of their returns as pointed out by the Board' 
of Tax Appeals (App. 8). In any event, petitioners ap¬ 
pealed the assessments. As Judge Cooley says: 

“A voluntary appearance of a taxpayer or his 
representative before the reviewing body, to con¬ 
test an increase or to obtain relief, is a waiver not 

* Cf. Watrous et aL v. D. C, 77 U. 8. App. D. C. 295, 135 P. 2d 654. 
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only of want of notice but also of any defects in 
or objections to the form or service of the notice. 

It is otherwise, however, where the appearance is 
merely to object to the want of, or defects in, the 
notice. ’ * 

The purpose of a notice is to give the taxpayer an op¬ 
portunity to be heard and to contest the validity of the 
assessment or the amount of the tax, 7 and that purpose 
was obviously served in this case. 

Ill 

The Twenty Per Cent Penalties Were Properly Added 

Although, as was hereinbefore pointed out, the issue is 
not properly before this Court, petitioners argue that the 
twenty per cent penalties should not have been added to 
the taxes (Pet. brief 14, 15). In making such argu¬ 
ment they apparently contend that Sec. 47,-1203, D. C. 
Code, 1940, provides for the imposition of a twenty per 
cent penalty only in cases “where no return is made” 
(Pet. brief 15). Such a construction of the statute is 
untenable. The law clearly provides that if any person 
- fails to make and file a “schedule” (tax return) of his per¬ 
sonal property within the time prescribed , the Board of 
Personal Tax Appraisers shall “make an assessment 
against such person” to which they “shall add twenty 
per centum thereof” (Sec. 47-1203, D. C. Code, 1940). All 
returns of personal property, other than automobiles, for 
purposes of taxation are required to be, made in the month 
of July in the fiscal year in which the assessment is levied 
(Sec. 47-1206, D. C. Code, 1940). None of the tax returns 
involved in this case was filed within the month of July of 
any of the tax years involved. They were filed, as the 
Board of Tax Appeals found, on November 27, 1946 for 

« 8 3 Cooley, The Law of Taxation (4th ed., 1924), Sec. 1133, p. 2288. 

7 See 51 Am. Juer n Taxation, 671, Sec. 730, and cases therein cited. 




each of the years (App. 5, Finding 4). It was, therefore, 
the plain duty of the assessing authorities to add the pen-' 
alties. Chesapeake & Potomac Telephone Company v. Z)is-_ 
trict of Columbia, 39 App. D. C. 565. 

Furthermore, since the Board of Tax Appeals found as 
a fact from the evidence that the returns were not filed 
within the time- prescribed it had no authority to cancel 
such penalties. 

, IV 

The Imposition of Interest at the Rate of One Per Cent Per 

Month Was Proper 

Although, as was hereinbefore pointed out, the issue is 
not properly before this Court, petitioners contend that the 
imposition of interest at one per cent per month from the 
dates when the taxes would have been payable “if the as¬ 
sessments had been made promptly in each of the years in 
question” is illegal (Pet. brief 15). In making this con¬ 
tention, however, petitioners overlook the fact that no re¬ 
turns were filed by them within the time prescribed for 
any of the tax years 1943 to 1947, inclusive (App. 5). In 
other words, petitioners apparently take the position that 
even though a taxpayer has taxable property in a tax year 
but files no return and pays no tax during that year the in¬ 
terest provided by statute should not be imposed. 

In Sec. 47-1209, D. C. Code, 1940, it is provided that: 

“Real-estate taxes and personal taxes of all 
kinds, excepting the tax on motor vehicles as here¬ 
in. provided, shall hereafter be payable semi¬ 
annually in equal instalments in the months of Sep¬ 
tember and March. If either of said instalments 
on real or personal property shall not be paid 
within the months when the same is due, said in- - v 
stalments shall thereupon be in arrears and delin- 
• quent, and there shall be added and collected with 


said tax a penalty of 1 per centum per month upon 
the amount thereof for the period of such delin¬ 
quency, and such instalment or instalments, with 
tiie penalties thereon, shall constitute a delinquent 
tax to be collected in the manner now provided by 
law.” 

In National Brewing Co. v. District of Columbia, D.C.B. 
TJL, Docket No. 494 (1942), reported in Prentice-Hall 
State and Ijocal Tax Service (D. C., 1946), par. 34,019, 
the Board said: 

“The petitioner should have reported the omit¬ 
ted personal property in its original returns, and 
should have paid a tax thereon as required by law, 
that is to say: one-half in September and one-half 
in March of the particular fiscal year. Having 
failed to do so, it should not be now heard to com¬ 
plain if interest penalties were exacted at the time 
of the payment of the taxes. As the Board ob¬ 
served in Remington Rand Inc. v. District of Co¬ 
lumbia, D.C.B.TA.., Docket No. 220, ‘otherwise 
there would be a premium put upon careless and 
fraudulent reporting of ownership of personal 
property, and a penalty on those who correctly 
reported.’ * • •” 

See also The Smoot Sand & Gravel Corporation v. Dis¬ 
trict of Columbia, D.C.B.T.A., Docket No. 911 (1947), re¬ 
ported in The Corporation Tax Service (D. C.), par. 25-045, 
published by Commerce Clearing House, Inc. The Smoot 
case is now pending in this Court (No. 9827) in respect to 
other questions; however, the Board’s views as to interest 
penalties are stated on pages 48 and 49 of the appendix 
to petitioner’s brief filed in that case. Cf. Burgdorf v. Dis¬ 
trict of Columbia, 7 App. D. C. 405. 

. As pointed out by the Board of Tax Appeals in the Smoot 
case, supra, the Commissioners of the District of Columbia 




are authorized by law (Sec. 47-307, D. C. Code, 1940) to 
waive interest or penalties, or both, when in their judg¬ 
ment, such action would be equitable or just or in the public 
interest. This is an administrative remedy based upon 
equity and justice. Counsel for petitioners state with re¬ 
spect to their contentions as to the imposition of interest 
on the assessments involved that (Pet. brief 16) “Under 
these circumstances, it would be inequitable to impose 
statutory penalties.’* It is a well established rule that no 
one is entitled to judicial relief until he has exhausted his 
administrative remedy. Myers v. Bethlehem Corp., 303 
U. S. 41, 50, 58 S. Ct. 459, 82 L. ed. 6$8-; First National 
Bank v. Weld County, 264 U. S. 450, 453, 44 S. Ct. 385, 68 
L. ed. 784; Panitz, et al. v. District of Columbia, 72 App. 
D. C. 131,133,112 F. 2d 39,41. It does not appear from the 
record that petitioners have exhausted their administrative 
remedy in this respect and, accordingly, on this ground 
alone the Court should not consider the question. 


CONCLUSION 

In view of the foregoing it is submitted that the decision 
of the Board of Tax Appeals in this case was proper and 
should be affirmed. 
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